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DOCTORS’ OFFICES, CLAIMANTS, attorneys, employers, and insurers 
have been scrambling to figure out how to move forward with medical 
care and other common workers’ compensation issues in light of 
COVID-19. The changes slowly making their way through our system 
have now accelerated at a rapid pace. As we adapt to social distancing 
while we simultaneously work, see patients and serve clients, we can 
predict some of the changes and issues they pose as a result of COVID-
19, with the most obvious issues discussed below.

TELEHEALTH
For claimants who have already sustained a compensable injury, 
many medical facilities are accepting follow up appointments via 
telemedicine. In workers’ compensation, this is an appointment 
method in which a video appointment occurs between a claimant 
and the authorized treating physician. Telemedicine is not new; 
however, the workers’ compensation system has never experienced 
a need for such appointments in the past. To move medical 
forward, we have had to throw our skepticism aside and accept 
the simple reality that, if we want claimants to continue seeing 
the doctor during COVID-19, they must do so virtually. A number 
of practitioners and attorneys are uncomfortable with a medical 
appointment where a doctor cannot physically manipulate an 

FEATURE

injured body part. Nonetheless, patients who are coming close to 
the end of their medical care and physical therapy patients who are 
able to perform a home exercise program now use telemedicine as 
their only viable option. 

Based on the cost of medical care, transportation, and scheduling 
conflicts, telemedicine is one change that is here to stay after 
COVID-19’s social distancing mandates are over. The question will 
simply revolve around the frequency with which it is applied. In 
speaking with a number of physicians, physical therapists, and nurse 
practitioners, we have found that patients seeing medical providers 
for a follow-up may not need the literal “hands-on” touch that a new 
patient may require for a diagnosis, even for the determination of 
work restrictions. Nonetheless, an in-person assessment of a patient 
cannot be replaced completely. Physical therapists are professionals 
who watch for correct form and posture and instruct as to the use 
of special equipment. Many claimants are successful with a home 
exercise program, but the physical therapist’s contact cannot be 
completely replaced. In the workers’ compensation arena, too much 
gray area exists for telehealth to be the new normal. 

Telehealth may not be effective for the long run due to the fact 
that our statutes do not address “examinations” that are not “in 
person.” For example, a light duty release and return to work under 
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O.C.G.A. § 34-9-104 requires an examination within 60 days of filing 
the WC-104 form. It is unclear as to whether a telehealth examination 
satisfies this important requirement. 

Full duty releases and pain management will probably be 
the most challenged components of telemedicine in the future. 
Immediate concerns include the privacy of a secured connection 
between the doctor and patient; the ability for another party to be 
present without the doctor’s consent or knowledge; and the ability 
to record the videoconference without consent of the participants. 
Signed expectation forms and releases will be necessary for regular 
telemedicine appointments in order to protect both the doctor and 
the patient. 

PERMANENT IMPAIRMENT RATINGS  
AND WADDELL’S TESTING 
Continuing the above, only time will tell how far telehealth can go. 
In the future we could see permanent impairment ratings issued via 
telehealth. This sounds too virtual to be true, but it is not a new idea. 
Further, at the end of March 2020, a number of health organizations, 
including the American Medical Association, supported a Telehealth 
Initiative website to guide physicians into telehealth and navigating 
difficult issues. With telehealth being a vital part of our system due 
to COVID-19, the impairment rating issue is forthcoming. 

The problems are obvious, such as the difficulty in assessing 
passive range of motion over video. Further, Waddell’s signs cannot 
be assessed, including the distraction test. Defense attorneys want 
to see the tests properly administered, and claimant’s attorneys 
want to see their clients passing these tests. Both sides could easily 
question an impairment rating or perceived Waddell’s sign assessed 
over video. This is a questionable change for both sides, and we all 
have good reason to be wary. 

TELEWORKING AND ON THE JOB INJURIES 
The most obvious accelerated change brought forth by COVID-19 
is the number of individuals working from home, or “teleworking.” 
Before mandatory social distancing, other states already 
experienced an influx of injury claims brought by teleworkers. The 
Georgia Court of Appeals has not addressed teleworking for over 
15 years, (see Amedisys v. Howard, 269 Ga.App. 656, 2004), but 
Florida, California, New York and Colorado are seeing significant 
action on this topic. The advent of VPNs, advanced electronic 
document production and retention, cloud servers, and electronic 
infrastructure allows a significant number of employees to telework. 
The ability to define what it is to “telework” and how an employee 
does so will be vital to how these cases are ultimately decided in 
Georgia. It appears the “what, how and when” of the teleworking 
set-up was a deciding factor in Howard. 

To that end, a handful of employers in Georgia anticipated 
problematic legal issues and designed specific teleworking agreements. 
Configurations can include a designated work area in the employee’s 

house, with pictures provided to the employer or even an in-home 
inspection by the employer. Agreements can set forth designated work 
and break hours and warn of software that can track when a mouse or 
keypad becomes idle for a certain period of time. Other agreements try 
to go as far as to define what will not be considered work time, such as 
running personal errands or tasks that require an employee to “punch 
out;” and production output standards. 

COVID-19 pushed many employers into teleworking without 
these protections in place, so we expect to see a number of 
teleworking injury and other claims filed in the near future. The 
challenges in defending these claims include a lack of witnesses, 
lack of control over the employee’s work habits, and the unknown 
work environments that the aforementioned teleworking 
agreements seek to avoid. Willful misconduct is difficult to measure 
with teleworkers. When one is at home, O.C.G.A. § 34-9-17 will be 
difficult to apply and monitor. 

The Georgia Workers’ Compensation Act does not contemplate 
a section of its code to be designated for teleworkers; however, 
with the thousands of employees forced into teleworking as a result 
of COVID-19, litigation is coming down the pipeline. Employers 
pushed into teleworking can rest assured that it is not too late 
to follow up with employees working from home and design a 
telework agreement right now that fits their workforces. Regardless, 
teleworking is here to stay, and COVID-19 is the catalyst for those 
who were slow to start. There is nothing like “learning-as-you-go.” 
Indeed, here we are. 

LIGHT DUTY WORK
One positive development from the COVID-19 surge in teleworking 
is how normalized the teleworking set up will become. One 
prediction for the future revolves around light duty releases, 
including claimants who can otherwise work, but need to take 
medications that cause drowsiness. Instead of driving to and from 
work just to fall asleep on the job, the claimant can be set up to 
work from home. Certain employees and job positions will be better 
suited to teleworking on light duty than others. 

Monitoring productivity will be important to ensure work is being 
performed and completed properly for light-duty work from home 
claimants. Additionally, teleworking on light duty could be a great 
transitional tool for the 15-day trial period in O.C.G.A. §34-9-240, and 
to slowly bring injured workers back into the facility. An electronic 
system or even work that can be taken home and uploaded means 
the possibilities for light duty accommodations are endless. 

VIDEOCONFERENCING MEDIATIONS  
AND DEPOSITIONS 
For years, scheduling a mediation meant the gathering of at least 
two attorneys, a claimant, and a mediator together in the same 
place. Distances were travelled. Friends and co-workers were 
affected. With COVID-19, this is no longer the case. The use of 

Embracing the worlds of electronic working and 
medicine just the beginning. The future is wide open, 
and we are already on the train. 
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videoconference mediations has increased significantly. One 
month into social distancing, I have received more requests for 
videoconference mediations than I have actually performed over 
the course of my entire career. 

The option of “hanging up” on the mediation defeats the 
purpose of trying to come together to negotiate a settlement or a 
new doctor. Sometimes negotiations are tense, so the possibility 
of leaving as soon as the flight-or-flight instinct arises could mean 

more failed mediations. When in person, leverage can be gained 
and assessed. Over video, meaning can be lost in translation. For 
claimants seeking closure, a video conference may not satisfy. This 
is not to say video-mediations are inherently ineffective or will 
never happen after COVID-19. If the attorneys and mediator have 
a good working relationship with each other, it is likely that these 
conferences will become slightly more common, but realistically, 
nothing beats a face-to-face meeting. 

LEARN MORE
For more information about workers’ compensation laws in Georgia and their relationship to COVID-19,  
please see my posts on the Hall Booth Smith workers’ compensation blog and our Coronavirus task force links:

ABOUT MEREDITH KNIGHT, ATTORNEY AT LAW
hallboothsmith.com/attorney/meredith-knight

CORONAVIRUS TASK FORCE
hallboothsmith.com/page/coronavirus-task-force

WORKERS’ COMPENSATIONS AND COMPENSABILITY OF THE COVID-19 VIRUS IN GEORGIA
hallboothsmith.com/workers-compensations-and-compensability-of-the-covid-19-virus-in-georgia

PAYING INDEMNITY BENEFITS AND OTHER COMMON SCENARIOS  
IN LIGHT OF COVID-19 IN GEORGIA
hallboothsmith.com/paying-indemnity-benefits-and-other-common-scenarios-in-light-of-covid-19-in-georgia

800-334-5579
www.gotapco.com
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The same goes for video-depositions. A number of governing 
court reporting bodies only recently gave court reporters the 
ability to swear in a witness over video and were forced to do 
so solely for the purposes of COVID-19 social distancing. It will 
be considerably difficult for a plaintiff’s attorney to control and 
prepare a witness if they are not in the same room together. 
Solidarity is an effective tool, and oftentimes is the only way a 
deposition is completed. The problems with unseen parties being 
present during the deposition is a real concern for the defense, as 
well as the option for a claimant to “read” answers. The defense 
would lose its ability to review and question the information 
the claimant is using. Finally, while court reporters are very well-
trained professionals, the possibility of stenographic problems and 
mistakes arises as well. 

As a result, there will likely be more video-depositions once 
COVID-19 is said and done, but there is no replacement for “the 
old-fashioned way.”

Overall, the immediate and permanent changes resulting from 
COVID-19 on how we “do” comp are the ones that were already 
in the works. Embracing the worlds of electronic working and 
medicine just the beginning. The future is wide open, and we are 
already on the train. The ideal situation is that the changes we are 
seeing now will serve to improve our system, instead of burden 
it with impractical methods meant for emergency situations like 
COVID-19.  n
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BSIG Makes It Easy With Choice 
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• General Contractors
• Building Trade 
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• Utility Contractors
• Land Improvement 

Contractors
• Pavement 

Maintenance-Non DOT
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• Construction 

Material Suppliers
• Manufacturing
• Wholesale and 

Distributing

Want to Know More?

1004778_Berkly.indd   1 4/2/20   12:27 PMwww.i iag .org  |   SUMMER 2020  |    19

http://WWW.SGAINGA.COM
http://berkleysig.com
mailto:mestes@berkleysig.com
http://www.iiag.org
http://www.berkleysig.com
http://www.sgainga.com

